[image: image1.png]


[image: image2.jpg]


[image: image1.png]

Environmental Quality Commission


500 Mero Street, Capital Plaza Tower, 12th Floor

Frankfort, Kentucky 40601


Phone (502) 564-2674   Fax (502) 564-2676

E-mail: EQC@ky.gov

www.eqc.ky.gov   www.kentucky.gov


March 28, 2013

Quarterly Public forum

Host site:  Kentucky State University, Academic Services Building

Video sites available were:
University of Louisville

Room 55, Miller Information Technology Center

Belknap Campus

Louisville, Kentucky

Murray State University

Room 106, Crisp Building

300 Irvin Cobb Drive

Paducah, Kentucky
EQC Commissioners Present:

Kimberly Holmes

Tom Herman

Mark Grisham

Steve Coleman

Scott Smith

EQC Staff present:

Arnita Gadson, Executive Director

Janet Pinkston, Executive Assistant

EQC Chair, Dr. Kimberly Holmes called the meeting to order at 6:06 p.m. and welcomed newly appointed commissioner Steve Coleman to his first EQC meeting.

No public speakers

Environmental Justice presentation                                                         Arnita Gadson, 

                                                                                                           Executive Director

Environmental Justice efforts attempt to address inequities of environmental protection in all communities.
The concept of “Environmental Justice” is that everyone, regardless of race, color, national origin or income, can enjoy equally high levels of environmental protection. 
Environmental justice communities are commonly identified as those where residents are predominantly minorities or low income; where residents have been excluded from the environmental policy setting or decision-making process, subject to disproportionate impact from one or more environmental hazards; and where residents experience disparate implementation of environmental regulations, requirements, practices and activities in their communities. 

The Beginning

In 1982, in Warren County, N.C. in the community of Afton, a newly constructed hazardous waste landfill became home to 6,000 truckloads of soil, laced with toxic PCBs. This brought national attention. Residents and their allies were furious at state officials for dismissing their concerns over PCBs leaching into their drinking water. They stopped the trucks by lying down on roads leading to the landfill. Six weeks of non-violent protest and marches followed, and more than 500 people were arrested – the first arrests in history over the siting of a landfill.

The people of Warren County ultimately lost the battle and the toxic waste was eventually deposited in the landfill. But their story drew national media attention and gave way to people across the country who had lived through similar injustice. There were many others, but this was considered by many to be the first major milestone in the national movement for environmental justice.

In the wake of the Afton protests, environmental justice activist saw a pattern: Pollution-producing facilities are often sited in poor communities and communities of color. It is permitted because it is easier to allow polluting facilities and those that produce polluting activities, to be placed in these communities due to a lack of, or perceived lack of, political and financial power. In most cases, the community cannot afford to hire legal counsel.

The EJ movement addresses a statistical fact:  people who live in America’s most polluted environments are usually people of color and the poor.  Advocates have shown that this is not by accident. These communities are routinely targeted to host facilities that have negative environmental impacts, i.e. landfills, incinerators, truck depots, chemical and manufacturing industries. This has been a source of injustice for decades.

District of Columbia Congressional Delegate Walter Fauntroy, then chair of the Congressional Black Caucus, tasked the Congress’s General Accounting Office (GAO) with determining whether communities of color suffered disproportionate negative impacts from the siting and construction of hazardous waste landfills within them. 

The GAO study published in 1983 revealed that three quarters of the hazardous waste landfill sites in eight southeastern sites were located in primarily poor, African-American and Latino communities.

A 1987 report by the United Church of Christ Director of Research, Charles Lee, showed that race was the single most important factor in determining where toxic waste facilities were sited in the United States.

On February 11, 1994 President Bill Clinton signed Executive Order 12898, creating a federal Environmental Justice (EJ) program to address EJ in minority and low-income populations. The Executive Order requires that each Federal agency administer and implement its programs, policies and activities that affect human health or the environment so as to identify and void “disproportionately high and adverse” effects on minority and low-income populations, according to the law. 

EJ is defined by the U.S Environmental Protection Agency (EPA) as, “The fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental law, regulations, and policies. Fair treatment means that no group of people, including racial, ethnic, or socioeconomic group should bear a disproportionate share of the negative environmental consequences resulting from industrial, municipal, and commercial operations or the execution of federal, state, local, and tribal programs and policies.”  

The issue emerged as a concept and movement in the early 1980’s by indigenous, minority, and low-income community groups subject to a growing number of hazardous and polluting industries located within their neighborhoods. 

In support of the Executive Order 12898, the U.S. Department of transportation (DOT) issued an Order on Environmental Justice (DOT Order 5610.2) in 1997, followed by a Federal Highway Administration (FHWA) Order on Environmental Justice (FHWA Order 6640.23) in 1998.

There are three fundamental Environmental Justice principles:

1. To avoid, minimize, or mitigate disproportionately high and adverse human health or environmental effects, including social and economic effects, on minority populations and low-income populations.

2. To ensure the full and fair participation by all potentially affected communities in the transportation decision-making process

3. To prevent the denial of, reduction in, or significant delay in the receipt of benefits by minority populations and low-income populations.

From the U.S. Department of Transportation, under Title VI and related statues, each Federal agency is required to ensure that, no person is excluded from participation in, denied the benefit of, or subjected to discrimination under any program or activity receiving Federal financial assistance on the basis of race, color, national origin, age, sex, disability or religion.

Recipients of federal aid have been required to submit assurances of compliance with, and the U.S. DOT must ensure nondiscrimination under Title VI of the Civil Rights Act of 1964 and many other laws.

Environmental Justice is an important part of the planning process and must be considered in all phases of planning.  A truly integrated and effective planning process actively, considers and promotes environmental justice within projects and groups of projects, across the total plan, and in policy decisions.

Communities are constantly changing, so evaluation of human impacts must be given continuous attention throughout planning, project development, implementation, operation and maintenance. Mitigation of any sort can cause negative as well as positive impacts. Awareness of who is being impacted and how, must be maintained.

To clarify, even though an EJ community is characteristically defined, depending on the context and circumstances, a proposed action could cause a disproportionately high and adverse effect on a population even in cases where there are no clearly delineated neighborhoods or communities. Thus, an area can have EJ issues without qualifying under the EJ definition. Also, emphasis must be that the Executive Order applies to Federal Agencies.

According to a 2007 environmental justice report, Toxic Waste and Race at 20, more than nine million people are estimated to live in neighborhoods within two miles of 413 hazardous waste facilities nationwide. 
Neighborhoods that host commercial hazardous waste facilities average 56 percent minority populations, whereas areas without such facilities average just 30 percent minority populations. Neighborhoods within two miles of waste facilities are typically economically depressed, with poverty rates 1.5 times greater than communities beyond the two-mile radius.  The struggle to defend local communities from environmental hazards became closely linked to the civil rights and other social movements and is predominantly led by grassroots minority groups. 

Along with environmental exposures, there usually are other multiple and cumulative exposures. Disparities in many areas have a direct impact on EJ communities:

Health

Socio economic
Environment Quality Issues
August 4, 2011, President Barack Obama issued a Memorandum of Understanding (MOU) on Environmental Justice and Executive Order 12898 to encourage people to participate in public processes designed to improve environmental health and safety.

It advances agency responsibilities outlined in the 1994 Executive Order. It increases the number of agencies involved and formalizes EJ commitments that agencies have made over the past couple of years, and provided a roadmap for agencies to better coordinate their efforts.

The Memorandum of Understanding also outlines processes and procedures to help overburdened communities more efficiently and effectively engage agencies as they make their decisions.

Plan EJ 2014, under the Obama administration, marks the 20th anniversary of the signing of Executive Order 12898 on environmental justice. It is the EPA’s strategy of advancing environmental justice. It seeks to:

· Protect the environment and health in overburdened  communities

· Empower communities to take action to improve their health and environment

· Establish partnerships with local, state, tribal and federal governments and organizations to achieve healthy and sustainable communities

It also extends recommendations and guidance: 

· To Incorporate Environmental Justice into Rulemaking Goals

· Considering EJ in Permitting

· Advancing EJ through Compliance and Enforcement

· Supporting Community-Based Action Programs

· Fostering Administration-Wide Action on EJ 

On Nov. 18, 2009, the Kentucky Environmental Quality Commission provided a public forum that included a discussion on Environmental Justice to familiarize themselves and others with the Executive Order that put it into place, and the affect it has, on the  communities and regulatory agencies throughout the Commonwealth. 

Larry Taylor, Environmental Justice coordinator for the Kentucky Department of Environmental Protection, gave a presentation from the perspective of providing EJ oversight to protect human health and the environment. Even though the presentation highlighted multiple chemical exposures, cumulative environmental risk and toxicity values, it is the goal of the department to incorporate the Federal Environmental Justice mandate into the Commonwealth assessments and evaluations for human protection. 

Taylor stated that Executive Order 12898 Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, requires each federal agency to the greatest extent practicable and permitted by law, and consistent with the National Performance Review, to achieve environmental justice as part of its mission. Agencies must identify and address as appropriate, disproportionately high and adverse human health or environmental affects, including interrelated social and economic affects, of their programs, policies, and activities on minority populations and low-income populations.

The Department of Transportation Order 5610.2, Environmental Justice in Low-Income Populations and Minority Populations, ensure that DOT will use the principles of NEPA, Title VI of the Civil Rights Act of 1964, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended, and the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA).  

Executive Order 12372, Intergovernmental Review of Federal Programs, directs federal agencies to “make efforts to accommodate state and local elected officials’ concerns with proposed direct federal development.” It further states “for those cases where the concerns cannot be accommodated, federal officials shall explain the bases for their decision in a timely manner.” The executive order requires federal agencies to provide state and local officials the opportunity to comment on actions that could affect their jurisdictions, using state-established consultation processes when possible.

Now

Many grassroots environmental justice groups have formed since the dump trucks rolled into Afton, North Carolina. Traditional environmental groups have formed partnerships to support environmental justice in many of their struggles. 

Here in the Commonwealth, there are few areas that have the label of “Environmental Justice,” or who have been the recipient of activities or funding based on its environmental justice characteristics and definition, western Jefferson County is one.  Residents of this community, which consists of twelve neighborhoods, complained for many years of high rates of cancers, upper respiratory diseases and other illnesses due to exposure to air emissions. Residents felt it was due to their living in close proximity to the Rubbertown Chemical complex in southwest Jefferson County.   

In 2005, because of their concerns, after years of monitoring and study, working with, U.S. EPA, the Louisville Air Pollution Control District, Mayor Jerry Abramson, Courier Journal Newspaper, the West Jefferson County Community Task Force, the catalyst to this end, and funded by, the Kentucky Division of Air Quality, a new regulation program called the STAR (Strategic Toxic Air Regulation) program was developed and implemented for Stationary sources. 

Some standards are, in some cases more stringent than EPA or the Commonwealth. 

In 2010, the Sierra Club petitioned the U.S. EPA requesting that the Appalachian Mountain region of southern West Virginia, eastern Kentucky and eastern Tennessee be declared an environmental justice area due to the vulnerability of the communities. In addition, to create an environmental justice plan and strategy for this region that would assess and prevent further disproportionate environmental and health effects from mountaintop removal mining.  

Overarching agency – NEJAC (National Environmental Justice Advisory Council)

The National Environmental Justice Agency Council (NEJAC) was established in 1993. Their charge is to advise the U.S. EPA administrator with recommendations on integrating environmental justice considerations into the agency’s programs, policies and day-to-day activities. It consists of representatives from community-based groups, business and industry, academic institutions, state, local and tribal governments and indigenous organizations and non-governmental and environmental groups.  

The NEJAC meets publicly approximately two times a year and provides a forum for discussions about integrating environmental justice into EPA priorities and initiatives. 

On Jan. 24, 2013, EPA sent out a draft for public review of a document called “TITLE VI of the Civil Rights Act of 1964:  Adversity and Compliance with Environmental Health-Based Thresholds.”

The purpose of the document is to outline the U.S. Environmental Protection Agency’s current thinking about enforcement of Title VI of the Civil Rights Act of 1964 concerning how compliance with environmental health-based thresholds relates to “adversity” in the context of disparate impact claims about environmental permitting.

On Jan. 25, 2013, EPA sent out a draft for public review of a document called “TITLE VI of the Civil Rights Act of 1964:  Role of Complainants and Recipients in the Title VI Complaints and Resolution Process.”

According to the document, its purpose is to set forth the U.S. Environmental Protection Agency’s current thinking on the roles of complainants and recipients in EPA’s Title VI administrative complaint processing and resolution efforts.

Both documents were included in the EQC commissioners’ packets March 28, 2013.

Other EQC business

After review of minutes of Feb. 21, 2013, Tom Herman motioned for acceptance. Motion was seconded by Scott Smith and passed unanimously.

Gadson provided an update of ongoing projects:

1. Lee’s Lane landfill in Louisville, a 112-acre site active between 1948 and 1975. The site was used as a dumping ground for commercial and household waste. Soil and groundwater were contaminated with heavy metals and declared a Superfund site.  It was removed from the NPL (National Priority List), therefore de-listed as a Superfund site in 1996.

2. EPA is currently conducting a five-year review of the site at this time, originating from citizens’ concerned about past and continued contamination. 
     A meeting was held October 25, 2011 in Louisville, Kentucky at the request of a    

      private citizen, John House wanting updates on the site. Present were  
representatives from ATSDR (Air Toxics  Substance and Disease Registry) of the  
Centers for Disease Control,  West Jefferson County Community Task Force, 
Kentucky Division  of Waste Management, USEPA, Metro Louisville Health and  

      Wellness Department and MSD (Metropolitan Sewer District)

            From this meeting several goals were discussed. Currently the Kentucky Division  

            of Waste Management will conduct an additional 40 soil samplings. 


EPA located the owners of the site. KU (Kentucky Utilities) was asked if they   

      would consider using the methane. KU said yes. It was suggested by the EPA, if 
desired, EQC can help form partnerships to find a viable use for the site and the 
remaining methane.

3. Black Leaf contaminated site in Louisville. Soil in the residential neighborhood surrounding the former pesticide plant has been found to have contaminants that far exceed permissible levels. The levels are 1800 times higher than acceptable for some contaminants. Fifty to sixty homes are affected and residents cannot plant gardens in the contaminated soil, nor can children play in it. There is a child care center inside the contaminated footprint. Three responsible parties have been located and negotiations with them are under way.
4. A neighborhood in East Jefferson County has had standing water following some work in the area by the Metropolitan Sewer District as a part of a Consent Decree. We have had requests for direction.

Many times communities have reservations in coming before the commission; they call or write for assistance.
Holmes:  Perhaps we need a strategic plan in three or four areas. Potential topics recommended:

1. Pollution trading and water quality trading.

2. Division of Forestry re-organization

3. Conservation outreach

4. Energy efficiency; manufactured housing

5. Fracking

6. Panel on alternative energy

7. Selenium

8. Economic impact of mining on communities

Discussion on possible areas of interest 

The Division of Forestry’s reorganization and its ability to fight fire and protect forests have been hampered by reorganization that includes staff reductions, limiting positive future impacts on the environment. 
The state’s Morgantown, Ky. nursery was destroyed by a tornado. This was a major source of hardwood seedlings. How will this impact citizen assistance?

On Energy efficiency - people are receiving bills they cannot pay, there is a solution. Right now, there are silos of information that can be brought forward. EQC could help the legislature recognize the importance of it. No one has pushed it. It’s important because this is the state’s biggest leak of energy. Through neglect, it’s a beautiful project set up for us. It has died from a lack of attention and did not get a hearing in the legislature.

Holmes:  Are there still concerns with mountaintop removal.

It would be interesting to see the unemployment figures in the mountains as a result of EPA’s actions and the energy market in general. It is extremely high and getting higher and there is no real alternative for these men and women. We have not seen a lot of interest in discovering alternatives.
To look at mining now, would be to discuss ways to help the people, the communities. It’s a real problem, on one hand, jobs are disappearing and on the other hand, we are not part of that “wet gas” play, so our natural gas isn’t in demand the way it is in other areas. It’s driven by an environmental issue, what are some solutions? 

Few if anyone has looked at that. State legislature is concerned. That’s the issue. Mining groups have done some things in terms of alternatives. We could invite Steve Owen to our annual meeting to discuss the impact of the problems. We should be concerned about the people.

Gadson:  One suggestion for discussion involves environmental justice impacts which is no more than a community issue. I addressed the health and socio-economic impacts in my written narrative. I’m trying to get us all to think how this is constantly interwoven, should not look at one end without the other end.

Smith recommended holding annual meeting at the Louisville Zoo.

Holmes proposed first Thursday in May for next educational teleconference for commissioners.

June 5-6, 2013, annual meeting dates.

No further comment. Smith made a motion to adjourn, seconded by Herman. Meeting adjourned at 8:25 p.m.

THESE ACTIONS, ALONG WITH THE AGENDA ITEMS, MAKE UP THE OFFICIAL MINUTES, WHICH ARE ON FILE IN THE OFFICE OF THE SECRETARY

Signed by:

_______________________________


Date:________________________

Dr. Kimberly Holmes, Chair
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